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Performance and Misconduct Policy (for award covered staff) 
1. PURPOSE 
1.1 The objectives of Upper Lachlan Shire Council performance and misconduct 

policy are to: 
• correct and/or improve the standard of conduct of an employee where 

appropriate or necessary; 
• provide employees with an opportunity to correct unacceptable conduct 

(other than in situations where summary dismissal is appropriate); 
• ensure that all employees are treated fairly, equally and consistently; 
• ensure that each situation is reviewed and addressed on an individual 

basis and in relation to the particular circumstances; and 
• Establish an equitable and consistent procedure for addressing 

unsatisfactory work performance and conduct. 
 

2. COMMENCEMENT OF POLICY 
 

2.1 This Policy will commence from Adoption Date.  It replaces all other 
performance and misconduct policies of Council. 
 

3. APPLICATION OF THE POLICY 
 

3.1 This Policy may be varied from time to time by Council. This Policy does not 
form part of any employee’s contract of employment but applies to all award 
covered employees. 

3.2 This Policy may be used to deal with necessary discipline arising from conduct 
in any circumstances connected with work and this includes out-of-work 
conduct and conduct at work-related functions.  This Policy also applies when 
employees go to other workplaces in connection with work. 

3.3 If an employee’s conduct involves a potential breach of any Australian law, 
Council may notify the police or other relevant government authority, including 
but not limited to matters suspected to concern corrupt conduct under s.11 of 
the Independent Commission Against Corruption Act 1988 (NSW). 
 

4. GROUNDS FOR DISCIPLINARY ACTION 
 

4.1 Disciplinary action may be initiated in circumstances that include but are not 
limited to: 
• Unsatisfactory work performance; 
• Failure to comply with WHS standards and requirements; 
• Failure to comply with reasonable and lawful directions and/or policies; 
• Wilful and/or Serious misconduct; 
• Corrupt conduct;  
• Failure to comply with Council’s Code of Conduct and  
• Bullying, harassment, discrimination and acts of workplace violence. 
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5. DISCIPLINARY PROCEDURE 
 

5.1 The procedures outlined below are intended as a guide only to the disciplinary 
procedures which may be implemented by Council and should be read in 
conjunction with the Disciplinary Procedures of the Local Government (State) 
Award (the “2014 Award”) or the Local Government (Electricians) State Award, 
whichever applies and the Council’s Code of Conduct.  In every case, the 
actual disciplinary procedure to be adopted will be a matter for Council’s 
discretion, having regard to the Employee’s position and in consideration of 
the circumstances of the case as a whole. 
 

5.2 Nothing in this Policy prevents Council from issuing a final warning at any 
stage of the process.  Similarly, if the circumstances warrant, nothing in this 
Policy prevents  Council from dismissing an employee at any stage of the 
procedure set out in this Policy, for example in circumstances involving wilful 
or serious misconduct by an employee. 
 

5.3 DISMISSAL FOR SERIOUS MISCONDUCT 
 Council shall be entitled to instantly dismiss an employee in circumstances 

where that employee has committed an act of serious misconduct.  Serious 
misconduct can include: 
a) Fighting or threatening another staff member or a member of the public; 
b) Theft or fraud of Council property; 
c) Breaches of policies, eg Workplace Health and Safety procedures, the 

Council Code of Conduct or Council’s Harassment Policy; 
d) Deliberately spoiling or damaging equipment or Personal Protective 

Equipment (PPE); 
e) Not wearing Personal Protective Equipment (PPE) as directed; 
f) Bullying, harassment or committing acts of workplace violence on other 

staff or members of the public. 
 
An employee who commits any of these acts is liable to instant dismissal.  It is 
up to the General Manager/Section Director to determine when an act is 
serious misconduct and the Human Resources Coordinator can provide 
advice and assistance. 
 
If the employee should be instantly dismissed, the Section Director may 
verbally advise the employee and the General Manager or their delegate shall 
inform the employee of this by correspondence as soon as possible. 
 
An employee’s dismissal will be carried out accordance with section 11 of this 
policy 
 

6. INVESTIGATION 
 

6.1 Depending on the circumstances, it may be necessary to conduct an 
investigation into incidents and/or allegations.  This may involve collecting 
relevant data, interviewing the relevant employee, relevant witnesses, such as 
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the employee’s co-workers or supervisors, or even members of the public or 
third party stakeholders with whom the employee has had contact. 
 

6.2 Council will investigate, in accordance with appropriate Council Policies and 
Procedures all circumstances that include, but are not limited to, allegations of 
failure to comply with Council’s Code of Conduct, unsatisfactory performance, 
failure to comply with WHS standards and requirements, failure to comply with 
reasonable and lawful directions and/or policies, wilful or serious misconduct, 
corrupt conduct or conduct that is considered bullying, harassment, 
discriminatory or workplace violence by an employee. 
 

6.3 If Council is satisfied, on reasonable grounds, that an employee is likely to be 
subject to disciplinary action, the employee will be suspended from duty with 
or without ordinary pay pending completion of an investigation.   
 

6.4 An employee should not be suspended without pay for more than 2 weeks 
unless there is a delay in the investigation due to the unavailability of the 
employee and/or their representative. In such circumstances the period of 
suspension without pay may be extended by up to 7 days or a greater period 
by agreement with Council and the employee. If after the investigation, the 
reasons for the suspension are found to be inappropriate the employee must 
not suffer any loss of pay for the period under suspension. 
 

A suspended employee will be informed in writing of the conditions of the suspension 
at the time of the suspension.  
 
7. DISCIPLINARY INTERVIEW 

 

7.1 It is fundamental to any disciplinary process that an employee should be 
afforded the benefit of ‘procedural fairness’.  This means that, following a 
proper investigation of the facts and circumstances – the employee should be 
given an opportunity to respond to the allegations. All steps in this process will 
be documented  

7.2 To ensure procedural fairness the following steps should be taken: 
• The employee will be given advance notice of the meeting and what will 

be discussed at the meeting. 
• At the meeting the issue(s) of concern(s) or allegation(s) will be put to 

the employee, including, where appropriate, any evidence upon which 
those concerns or allegations are based.  The employee should be 
provided with sufficient information to enable them to properly 
understand the nature of the issue(s) of concern or allegation(s). 

• The employee will be given an adequate opportunity to respond to the 
concerns or allegation(s). 

• The manager/supervisor will consider the employee’s response and 
make any further enquires or investigations that may be necessary. 

• After making any further enquiries or investigations which may be 
necessary and after consideration of the response or explanation of the 
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employee, the manager/supervisor will determine whether the 
concern(s) or allegation(s) have been proven/substantiated. 

• If it is determined that all or some of the concerns or allegations are 
proven/substantiated and the Council considers that disciplinary action 
is appropriate, the employee should be given the opportunity to respond 
to the proposed disciplinary action. 

• At any stage the employee is entitled to request and have present a 
union representative or support person. 
 

8. DISCIPLINARY ACTION 
 

8.1 The disciplinary action taken will vary from case to case, depending upon all of 
the circumstances, including a consideration of whether the employee has 
received any prior verbal or written warnings in relation to their performance or 
conduct. 
 

8.2 Regardless of whatever disciplinary action is imposed, any further 
unsatisfactory performance, unacceptable conduct or misconduct of any kind 
can result in further disciplinary action being taken which may include the 
dismissal of the employee. 
 

9. EMPLOYEE TO BE GIVEN NOTICE (SHOW CAUSE) OF GROUNDS FOR 
DISCIPLINARY ACTION 
 

9.1 Before Council takes disciplinary action against an employee, the employee 
should be provided with: 
(a) written notice (Show Cause) of the following 

(i) the disciplinary action to be taken; 
(ii) the grounds on which the disciplinary action is taken; 
(iii) the particulars of conduct claimed to support the grounds; and 

(b) a reasonable opportunity to respond to the information contained in the 
written notice (Show Cause).  
 

10. DISCIPLINARY ACTION 
 

10.1 Formal disciplinary action which may be taken by Council include, but are not 
limited to, the following: 
• termination of employment; 
• demotion to a lower paid position, with any reduction to the rate of pay 

coming into effect 2 weeks from the date of demotion; 
• suspension without pay for a specified period of time; and 
• a written warning. 

 
11. DISMISSAL 

 

11.1 If the decision is made to dismiss the employee, the employee should be 
given: 
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• written notice of the day of the dismissal or payment in lieu of notice, 

except where dismissal is due to serious misconduct; 
• payment of all accrued entitlements; 
• payment of any outstanding entitlements; and 
• a Statement of Service, if one is requested. 

 
11.2 On dismissal, the employee must immediately return all of Council’s property 

in the employee’s possession or control to Council. 
 
11.3 The employee will be allowed to collect any personal belongings while under 

escort from Manager/Director or Union Representative. 
 
11.4 Dismissed persons will be allowed to use a Council telephone to contact a 

third party if transport is unavailable. 
 

12. WRITTEN REPRIMAND OR WARNING 
 

12.1 If disciplinary action taken against an employee consists of a written warning, 
it will form part of the employee’s employment record and must state the 
following: 
• the employee’s conduct that is disapproved of; 
• the remedial action needed to rectify the conduct; 
• the period within which the remedial action is to be taken; and 
• the possible consequences for a repeat of the conduct by the employee. 

 
13. DOCUMENTATION 

 

13.1 Council will make contemporaneous notes of disciplinary discussions and 
actions. 
 

13.2 File notes will be placed on the employee’s personnel file summarising the 
nature of the allegations, the outcome of any investigation undertaken, and the 
disciplinary action taken.  A file note should also be made of any 
conversations or meetings with the employee. 
 

13.3 The employee should be asked to sign the file note as an acknowledgement 
that they agree with its contents.  If the employee refuses to sign the file note, 
this should also be recorded on the file note along with the reason for the 
employee’s objection if this is provided. 
 

13.4 Copies of warning letters should also be placed on the employee’s personnel 
file. However, an employee may make an application to delete or amend any 
disciplinary or other record mentioned on their personal file which the 
employee believes is incorrect, out-of-date, incomplete or misleading. 
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Variations 
Council reserves the right to vary this policy from time to time. 
 
14. RELEVANT LEGISLATION 
 
Relevant Legislation and Council Policies 
   
Local Government Act 1993; 
Local Government (General) Regulations 2005; 
Local Government (State) Award; 
Work Health and Safety Act 2011 and Regulations; 
Anti Discrimination Act 1977; 
Industrial Relations Act 1996; 
Independent Commission against Corruption Act 1988; 
Workplace Relations Act 2008; 
Fair Work Act 2009; 
Equal Employment Opportunity Act 1987; 
Government Information (Public Access) Act 2009 
Privacy and Personal Information Protection Act 1998; 
Civil Liabilities Act 2002; 
Environmental Planning and Assessment Act 1979; 
NSW State Records Act 1998; 
Trade Practices Act 1974; 
Public Interest Disclosures Act 1994; and 
Crimes Act 1900 
Code of Conduct for Councillors, staff, contractors and delegates of Council; 
Council’s Code of Meeting Practice; 
Upper Lachlan Shire Council Community Strategic Plan; 
Upper Lachlan Shire Council Resourcing Strategy documentation; 
Upper Lachlan Shire Council Delivery Program and Operational Plan; 
Human Resource Training Plan; 
Staff Training Policy; 
Human Resource Succession Plan; 
Equal Employment Opportunity (EEO) Management Plan; 
Public Interest Disclosures Policy; 
Recruitment and Selection Policy; 
Complaints Management Policy; 
Grievance Policy; 
Disciplinary Policy; 
Harassment Policy; 
Secondary Employment Policy; 
Service Delivery Policy; 
Interaction between Councillors and Staff Policy; 
Bribes, Gifts and Benefits Policy; 
Fraud and Corruption Prevention Policy; 
Purchasing and Acquisition of Goods Policy and Procedures; 
Drug and Alcohol Policy; 
Rehabilitation Procedure and Practice Policy; 
Time in Lieu of Overtime Policy; 
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Manual Handling Policy; 
Child Protection Policy; 
Delegations of Authority Policy; 
Employee Assistance Program (EAP) Policy; 
Trauma Management Policy; 
Employment and Retention Policy; 
Higher Grade Pay Policy; 
First Aid Policy; 
Work Health and Safety Policy; 
Injury Incident Management Procedures; 
Protective Clothing and Equipment Policy; 
Mobile Telephone Policy; 
Smoking in the Workplace Policy; 
Salary Sacrificing Policy; 
Private Use of Council Motor Vehicles Policy; 
Sun Protection - Council Employees Policy; 
Volunteers Policy; and 
Payment of Expenses and Provision of Facilities Policy. 
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ACKNOWLEDGEMENT 
I acknowledge: 

• receiving the Council Performance and Misconduct Policy; 

• that I should comply with the policy; and 

• that there may be disciplinary consequences if I fail to comply, which may result in 
me being dismissed from my employment. 
Your name:   

Signed:   

Date:   
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